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APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


Jurisdictional Statement 

Authority for jurisdiction in the District Court of the 
United States for the District of Columbia as to the acts 
of false imprisonment, slander, charge of unsound minded¬ 
ness, threat of quick and secret trial, duress against ap¬ 
pellant and against others to induce these others to commit 
unlawful acts against appellant, and of conspiracy to com¬ 
mit these acts, is found in the Common Law. 
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Authority for jurisdiction in the District Court of the 
United States for the District of Columbia as to the acts 
of the appellees in depriving appellant of his right of free 
speech, his right to have 'his United States Mail inviolate 
and to be not threatened with a quick and secret trial, is 
found in the 1st, 4th, and 6th Amendments, respectively, 
to the Constitution of the United States. 

Authority for jurisdiction in the matter of this appeal 
to the United States Court of Appeals for the District of 
Columbia, is found in the District of Columbia Code, (1940), 
Title 17, par. 101. 

The pleading necessary to show these jurisdictions is the 
Amended Complaint filed by the appellant. (Joint App. 1.) 

Authority for extending jurisdiction in the Lower Court 
after the normal time for the running of the Statute of 
Limitations is found in the Soldiers’ and Sailors’ Civil Be¬ 
lief Act of 1940 (Public 861, 76th Congress, Chapter 888, 
3d Session), Section 205, as amended. 

Statement of the Case 

The appellant was a Colonel on active duty in the Army 
of the United States. The appellees were also officers in 
the Army of the United States, the appellee, Spiller being 
a Brigadier General, and therefore ranking the remainder 
of the appellees, and the appellant. 

The complaint sets forth that the appellees did wrong¬ 
fully and maliciously conspire to and did unlawfully have 
appellee incarcerated in William Beaumont General Hos¬ 
pital, at El Paso, Texas. 

The complaint further sets forth that the appellees did 
maliciously and wrongfully, after being told by the hos¬ 
pital authorities, that there was nothing mentally wrong 
with the appellant, submit false reports about appellant, 
the appellees having full knowledge that the reports sub- 
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mitted were false, these reports being submitted for the 
purpose of prolonging the false imprisonment of the appel¬ 
lee, which reports did actually prolong the false imprison¬ 
ment of the appellant and appellees did order subordinates 
to “get him (appellant) on something” or words of like 
import. (Joint App. 3.) 

The complaint further sets forth that the appellees did 
issue and cause to be issued malicious and unlawful mili¬ 
tary orders preventing persons under military jurisdiction 
from talking or otherwise communicating with the appel¬ 
lant, which orders have not to this time been revoked, va¬ 
cated or rescinded. (Joint App. 3.) 

The complaint sets forth that the appellees did con¬ 
spire to threaten appellant and cause appellant to be 
threatened with a Class “B” efficiency board unless ap¬ 
pellant would cease attempting to have himself declared 
of sound mind by the Medical Authorities of William Beau¬ 
mont General Hospital, El Paso, Texas. (Joint App. 4.) 

The complaint sets forth that the appellees did cause 
to have a meeting of appellant’s officers at which, with 
appellee Mann in charge, did have appellee McCallum 
speak falsely and maliciously against appellant stating 
that appellant had committed a terrible crime. (Joint App. 
4 .) 

The complaint sets forth that the appellees did malicious¬ 
ly conspire to have appellant put off of active duty with 
the Army of the United States on the ground that appellant 
had high blood pressure. (Joint App. 5.) 

The complaint sets forth that the appellees did have a 
false and malicious report published that the appellant 
did perform a “solo” dance. (Joint App. 5.) 

The complaint sets forth that the appellees did cause to 
be issued a malicious and illegal written order forbidding 
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appellant to speak to certain civilians in the City of El Paso, 
Texas, and in the order recognized that there was a question 
as to the validity of the order under the Constitution of 
the United States, which written order did not permit the 
questioning of the validity of the order by appellant at the 
time of the issue of the order but only at a future time. 
(Joint App. 5.) 

The complaint sets forth that the appellees did conspire 
with malicious threats against appellant to give him a 
secret trial without sufficient time to defend himself, un¬ 
less the appellant should resign from the Army of the 
United States, at the same time preventing the appellant 
from obtaining information which might have helped ap¬ 
pellant to defend himself. (Joint App. 6.) 

The complaint also sets forth that the appellees did 
maliciously and wrongfully interfere with the properly ad¬ 
dressed first-class mail of the appellant by opening same, 
and did prevent delivery of some of said mail to appellant. 
( Joint App. 6.) 

Laws, Statutes Involved 

Constitution of the United States: Amendments; Ar¬ 
ticle I. Congress shall make no law * * • abridging the 
freedom of speech * * *. 

Article II. The right of the people to be secure in their 
* * * papers, and effects, against unreasonable searches and 
seizures, shall not be violated * * *. 

Article VI. In all criminal prosecutions, the accused 
shall enjoy the right to* a speedy and public trial * * # . 

Amendments of 1942 to Soldiers’ and Sailors’ Civil 
Belief Act (Public Law 732—77th Congress, Chapter 581 
-»-2nd Session). 
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Sec. 5, Section 205 of such Act (Soldiers’ and Sailors’ 
Civil Relief Act of 1940) is amended to read as follows: 

“Sec. 205. The period of Military service shall not be 
included in computing any period now or hereafter 
to be limited by any law, regulation or order for the 
bringing of any action or proceeding in any court, 
board, bureau, commission, department or other agency 
of government by or against any person in military 
service or by or against his heirs, executors, adminis¬ 
trators, or assigns, whether such cause of action or the 
right or privilege to institute such action or proceeding 
shall have accrued prior to or during the period of 
such service nor shall any part of such period which 
occurs after the date of enactment of the Soldiers ’ 
and Sailors’ Civil Relief Act Amendments of 1942 be 
included in computing any period now or hereafter 
provided by any law for the redemption of real proper¬ 
ty sold or forfeited to enforce any obligation, tax, or 
assessment’ ’. 

Sec. 205 (as passed in the Soldiers’ and Sailors’ Civil 
Relief Act of 1941) (Approved October 17, 1940). 

“Sec. 205. The period of military service shall not 
be included in computing any period now or nereafter 
to be limited by any law for the bringing of any action 
by or against any person in military service or by or 
against his heirs, executors, administrators, or assigns, 
■whether such cause of action shall have accrued prior 
to or during such period of service.” 

Statement of Points 

The points of law as set forth in the INFORMAL MEMO¬ 
RANDUM of the District Court are that there are “no 
overt or tortuous acts alleged unless it be certain alleged 
slanderous statements which are both privileged and bar¬ 
red by the statute of limitations. 

The points upon which the appellant relies and on which 
it is believed the lower Court erred are as follows: 

(a)—That there are no overt acts “unless it be certain 
alleged slanderous statements”. 
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(b) —That these slanderous statements are “privileged’’ 
and 

(c) —that the slanderous statements “are barred by 
the statute of limitations”. 

Summary of Argument 

(1) The position of the appellant is that the appellees 
maliciously and falsely imprisoned the appellant in a hos¬ 
pital and when told that there was nothing mentally the 
matter with appellant directed the medical authorities “to 
get him (appellant) on something”. And in the further¬ 
ance of this, the appellant was told he had high blood pres¬ 
sure and appellees did further submit false reports to the 
medical authorities in an effort to have appellant put out of 
active duty with the Army of the United States. 

And failing in this, the appellees did threaten the appel¬ 
lant with unlawful treatment unless the appellant should 
resign within twelve hours—from eight o ’clock in the eve¬ 
ning until eight o ’clock in the morning, the unlawful treat¬ 
ment being a secret trial to be held at once before the ap¬ 
pellant could have opportunity to prepare his defense af¬ 
ter the appellees, a short time before had given appellant 
a written order not to talk to certain people in El Paso 
and also issued unlawful orders to all of appellant’s officers 
not to communicate with the appellant, thereby depriving 
appellant of his right to free speech, which right if it had 
not been interfered with would have permitted the appel¬ 
lant to properly defend himself. The appellees deprived 
appellant of some of his first class mail and interfered 
with other first class mail. 

The appellees, after unsuccessfully attempting to have 
the appellant put out of the Army of the United States by 
having the medical authorities find something wrong with 
appellant, the appellees, by duress and intimidation did 



I 


unlawfully place the appellant in a position where he could 
not defend himself and forced appellant to resign from the 
Army of the United States. 

It is submitted that these acts are more than slander. 
Most of them are an integral part of the act of prolonged 
imprisonment in an attempt to break the appellant’s spirit 
and force him to resign. But others, such as the inter¬ 
ference with appellant’s free speech and with his first class 
mail are fundamental rights assured by the Constitution 
of the United States. 

(2) It is believed, and therefore submitted, that the 
holding in the case of DeArnaud v. Ainsworth, 24 App. 
D. C. and any other case which might appear to hold all 
acts of officers to be legal, does not apply to acts which are 
malicious, particularly when accompanied by other acts 
which are unlawful in themselves. 

(3) It is believed that in the case of appellees Spiller 
and Mann that no statute of limitations applies since they 
were both in the service continuously from the time of the 
tortuous acts until after the filing of the complaint and 
that the lower Court erred in view of the provisions of 
Section 205 of the Soldiers’ and Sailors’ Civil Relief Act 
Amendments of 1942, above quoted, in holding that the 
statute of limitations applied to their acts. 

It is further believed that in the case of appellees Gray¬ 
son and McCallum, the lower Court erred in holding that 
the statute of limitations applied to their acts in view of 
the orders which the appellees issued and caused to be 
issued, which orders prevented appellant from knowledge 
of the unlawful conspiracy to permit of a timely filing of a 
complaint against them. 
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Argument 

The facts in this case are as follows: 

The appellee Spiller was a Brigadier General in the Army 
of the United States. Under his command were the ap¬ 
pellant and the appellees Mann, Grayson and McCallum. 
As to whether or not the appellees Mann, Grayson and Mc¬ 
Callum were forced by appellee Spiller into the conspiracy 
against the appellant, by duress or intimidation, is not al¬ 
leged in the complaint as it was not known by appellant. 

On April 2, 1941, the appellee Spiller committed the 
appellant to William Beaumont General Hospital at El 
Paso, Texas. The right and duty of the appellee Spiller 
to commit the appellant to William Beaumont General Hos¬ 
pital if the appellee Spiller believed there was something 
wrong with appellant, is not questioned. However, as soon 
as the appellant arrived alt the hospital, all communication 
with his officers was cut off. It was not known until a long 
time later that orders had been issued at the instance of 
the appellees that none of the officers were to communicate 
with the appellant. 

While at the hospital, false stories were sent in to the 
hospital regarding the appellant. This the appellant knew 
but what he did not know was who was sending the stories 
to the hospital. This information was kept from appellant 
by the orders which were caused to be issued by the appel¬ 
lees that the appellant’s officers were not to communicate 
with appellant. 

On or about April 4, 1941, the medical authorities at 
William Beaumont Hospital reported to the appellees that 
there was nothing wrong mentally with the appellant where¬ 
upon, the authorities were ordered to find something wrong 
with appellant. The authorities at the hospital then tried 
to convince the appellant, at the instance of the appellees 
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that appellant had hypertension (high blood pressure) 
whereas no such condition existed. 

On or about the same day, April 4, 1941, the appellees 
caused the appellant to be threatened with a Class “B” 
Board unless the appellant would desist from his effort to 
be adjudged of sound mind. And because of the repeated 
orders to appellant’s officers not to communicate with ap¬ 
pellant, all information as to who was causing the action 
taken was kept from the appellant and not until long after 
was appellant able to get sufficient information to start 
this action, and not only to the time of filing the complaint, 
but up to the present time, has the order not been revoked, 
rescinded or vacated. While in the hospital appellees 
interfered with appellant’s first class mail and some of it 
was prevented from reaching appellant. 

Long afterward, but not in tune to bring a timely action, 
the appellant was informed that the appellees had caused 
a meeting of the appellant’s officers to be held at which 
the appellee Mann was the senior officer, at which meeting 
appellee McCallum, a Chaplain, arose and stated that the 
appellant had committed a terrible crime, which accusation 
was false, but since the officers at the meeting were under 
orders not to talk to the appellant, he had no knowledge 
of the meeting or what was said there until too late to bring 
a timelv action. 

After returning to the jurisdiction of appellee Spiller, 
on or about August 30, 1941, the appellees caused to be 
issued a written order to the appellant forbidding him to 
talk to certain individuals who were civilians in the City 
of El Paso, Texas. In the text of this order, there was a 
direction which forbade appellant to question the validity 
of the order at the time but permitted him to place the mat¬ 
ter before headquarters at any time in the future. I quote, 
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“If at anytime in the future you feel that this prohibition 
is denying you rights ordinarily accorded a citizen under 
the Constitution of the United States, you may address a 
communication to this office setting forth in detail why 
the prohibition given above is detrimental to you person¬ 
ally^. This was Saturday. The following Monday was 
Labor Day, September 1, 1941. 

Labor Day was a holiday. At about eight o’clock in the 
evening, the appellant received a social call from one of the 
appellees and was threatened with a secret trial which it 
was suggested to be held at once, unless the appellant would 
resign his commission as Colonel in the Army of the United 
States by eight o’clock the following morning—just twelve 
hours away. 

At the outset, attention of the Court is invited to the fact 
that these events took place before the declaration of war 
against Germany and Japan. 

As already pointed out, the appellee Spiller or any other 
officer in command of troops has not only a right to send 
anyone under his command to a hospital but he has a duty 
to do so if he actually believes there is something wrong 
mentally or physically with such person. However, it is 
submitted that no one has such a right to do such an act if 
it is done maliciously and the acts alleged, and there is 
ample proof on all of the allegations, show clearly that the 
appellee, who was the senior among the appellees, did not 
act in good faith and that his acts were malicious. The 
fact that an attempt was made to force the medical author¬ 
ities at William Beaumont General Hospital to manufacture 
something to “get” the appellant, showrs clearly the mental 
processes going on in the minds of the appellees. And 
their attempts, which were successful for a long time, to 
prevent the appellant from finding out just who was doing 
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it, it is submitted, shows clearly the malicious character 
of the acts. 

The appellant, might care very little for mere state¬ 
ments which might be made by the appellees against his 
health or character, but when such statements cause ap¬ 
pellant to be falsely imprisoned for months, after they have 
been told there was nothing wrong with the appellant at 
the end of less than two days, it is submitted that this is 
more than mere slander. It is at the very least a prolonga¬ 
tion of the false imprisonment. 

As further showing the malicious character of the acts, 
it is submitted that the interference and withholding of 
first class mail shows clearly not only the character of the 
acts but the lengths to which the appellees were willing to 
go to prevent the appellant from obtaining assistance. 

The appellant has been unable to find any authority in 
•the way of adjudicated cases where a superior officer is 
given any authority to maliciously and falsely imprison a 
member of his command or interfere with his mail or order 
a medical officer to find something wrong with him, or to 
attempt to intimidate a medical officer after he has rendered 
a no-diagnosis report. Neither has appellant found any 
authority for threatening an inferior in rank to cause the 
inferior in rank to resign. 

Appellant believes and therefore submits, that the pro¬ 
visions of Article I of the Amendments to the Constitution 
assures appellant of his right of free speech, the violation 
of which right by appellees, prevented appellant from ob¬ 
taining information which would have enabled him to have 
brought a timely action in the lower Court and would have 
enabled appellant to have defended himself in the hospital. 

The appellant believes and therefore submits that ap¬ 
pellees violated his right to have his mail reach him with- 
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out interference and certainly to reach him eventually, 
which right is assured by Article IV of the Amendments to 
the Constitution of the United States. Appellant submits 
further that the violation of this right to have his mail un¬ 
interfered with is tortuous. 

The appellant submits further that the threat to give a 
secret trial and give it before appellant had an opportunty 
to prepare his defense, unless he, the appellant should 
resign in the next twelve hours was a violation of appel¬ 
lant's rights under Article VI of the Amendment to the 
Constitution of the United States and is tortuous. 

As to whether or not the statements and acts are privi¬ 
leged, a study of the case of DeArnaud v. Ainsworth, 24 
App. D. C. 167; 32 Wash. Law. Hep. 662 is necessary. 

In DeArnaud v. Ainsworth, the Court said “Of course, 
when a party steps aside from duty and introduces into 
his report or communication defamatory matter wholly 
irrelevant and foreign to the subject of inquiry a different 
question is presented. But no such question is presented 
here". 

It is submitted that the action of the appellees in the 
present case falls exactly within the terms above quoted 
from the Ainsworth case. 

The appellees on receiving the report from the medical 
officers, ordered the medical officers to “get him (appellant) 
on something". This, appellant believes is most surely not 
in line of duty. Neither are the acts of appellees in line of 
duty when they threatened appellant with a secret trial, 
interfered with appellant's mail in violation of the Criminal 
Code, Sec. 201; in preventing appellant from communicat¬ 
ing with his officers or with civilians in the City of El Paso, 
Texas, nor in their successful attempts to prolong appel¬ 
lant’s incarceration in a hospital. 
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As to the concealment of the cause of action, Corpus 
Juris states (Note 17 (c): 37 C. J. p. 973), “The rule sup¬ 
ported by the weight of authority in this country, that the 
statute (of limitations) does not at law run during the time 
that the defendant fraudulently conceals from the plaintiff 
the facts constituting the cause of action”, etc. American 
Tobacco Company v. Peoples Tobacco Company, 204 Fed. 
58,122 CCA 372. ' 

And since the appellees were still, at the time of filing of 
the complaint, attempting to prevent appellant from ob¬ 
taining the necessary information, necessary to filing of 
a proper complaint, it is submitted that the statute of 
limitations has not run against appellant. 

However, regardless of any holding as to appellees 
Grayson and McCallum, it is clear that the statute did not 
run against appellant as to appellees Spiller and Mann, 
as these two were still in the active military service at the 
filing of the complaint and Sec. 205 of the Soldiers’ and 
Sailors’ Civil Relief Act of 1940 would apply. 

Conclusion 

Since in the instant case, the appellees went outside of 
their duty and violated appellant’s rights accorded under 
the Constitution of the United States, apparently to justify 
their actions which had been overruled by the medical au¬ 
thorities at William Beaumont General Hospital, it is sub¬ 
mitted that the acts of appellees are not such privileged 
acts as fall within the provisions of DeArnaud v. Ains¬ 
worth, 24 D. C., 167; Wash. Law. Rep. 662, and since the 
appellees by unlawful orders to appellant’s officers and 
unlawful written order to appellant and by interference 
with the stoppage of a portion of appellant’s first class 
mail, it is submitted the statute of limitations did not run 
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against appellant as to any of the appellees. Further, 
Sec. 205 of the Soldiers’ and Sailors’ Civil Relief Act takes 
appellees Spiller and Mann away from any limitations as 
they were still in the military service when the complaint 
was filed. 

If the acts of these appellees are held to fall within a 
privileged class, then any of the following are without re¬ 
dress : 

1. A lieutenant called in by his commanding officer, was 
told he had been accused of a terrible crime; the Colonel 
refusing either to name the accusors or the criminal act, 
held the lieutenant incommunicado not only until he re¬ 
signed but until the resignation is accepted. The lieutenant 
was refused permission to enlist in the U. S. Service. He 
enlisted in the Canadian Army and fought in Germany 
until surrender. 

2. The Chaplain of the aforementioned lieutenant w T as 
ordered by the Commanding Officer to not speak to the lieu¬ 
tenant. The Chaplain insisted upon doing so and was then 
given a Class “B” reclassification board and was put out 
of the Army. This cost him his church and he had to ac¬ 
cept employment making blue prints for a living. 

3. An officer was separated from the active service un¬ 
der honorable conditions, and although in a retired status, 
was a civilian instructor in military subjects at a university. 
A Regular Army officer on hearing of this, got in touch 
with the University and informed them that their instruc¬ 
tor was “not a fit person to be on a University faculty”. 
The instructor’s resignation was demanded at once, despite 
the fact that the instructor’s name was supplied at the War 
Department. 

4. A recent West Point graduate, a major, had never 
seen his commanding general although he was on his 
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general’s staff. The young man did something he had a 
right under regulations to do but it offended the General. 
The General without any hearing placed him in a neuro¬ 
psychiatric ward and the doctor whose efficiency reports 
passed over the general’s desk, approved the general’s 
charge of the Major having an unsound mind and the Major 
was put off of active duty. 

5. A nurse with rank of lieutenant refused to be a “GI 
Wife” for the duration and cohabit with the officers. She 
was placed in a neuro-psychiatric ward and the psychia¬ 
trist—a medical major was ordered to fix up a mental 
diagnosis on her. He came to the lieutenant with his chief 
nurse and informed her that her colonel had ordered him to 
make the diagnosis. He informed her he would not do 
so and sent her back to the States. 

The above information was brought to the appellant in 
this case by the respective parties. If the appellant were 
not in this case he would file briefs as amicus curiae on be¬ 
half of these parties who await with interest the outcome 
of this suit. 

Respectfully submitted, 

WALTER W. BURNS, 
Appellant. 
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JOINT APPENDIX 
Case No. 9360 

38 DISTRICT COURT OF THE UNITED STATES. 

District of Columbia. 

Walter W. Burns, 416 5th Street, N. W., 

Washington, D. C., 

Plaintiff, 
vs. 

Oliver L. Spiller, Stewart M. Grayson, 

Arlington A. McCallum, Le Roy A. 

Mann, Spencer A. Townsend, Walter 
R. Goodrich, Frederick D. Griffith, 

Jr., John Doe, Richard Roe, 

Defendants . 


Amended Complaint for Conspiracy and Deprivation 
of Constitutional Rights 

1. The plaintiff is a legal resident of Greenport, Long 
Island, New York, at present living at Franklin Park, Vir¬ 
ginia and has his place of business as a patent attorney 
at 416—Fifth Street, Northwest, Washington, D. C., and 
from January 6, 1941 to October 10,1941 was a Colonel on 
active duty in the Army of the United States; defendant 
Spiller is a citizen of the District of Columbia and is now 
and has been continuously since January 1, 1941, a Briga¬ 
dier General, Army of the United States on active duty and 
is at present with the Gulf Command, New Orleans, Louisi¬ 
ana ; defendant Stewart M. Grayson is a citizen of the Dis¬ 
trict of Columbia with an office as physician and residence 
at 5701 Kansas Avenue, Northwest, Washington, D. 
39 C. and from January 6,1941 to about June, 1942, was 
a Lieutenant Colonel, Medical Corps, Army of the 
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United States on active duty; defendant Reverend Arling¬ 
ton A. McCallum is a . citizen of the District of Columbia 
having an office address at St. Paul’s Church, 917—23rd 
Street, Northwest, Washington, D. C., and a residence at 
3622 Ordway Street, Northwest, Washington, D. C., and 
from January 6, 1941 until about October 20, 1941 was a 
Chaplain with rank of Lieutenant Colonel in the Army of 
the United States; defendant LeRoy S. Mann is a citizen 
of the District of Columbia with a residence at 5447—30th 
Place, Northwest, Washington, D. C. and from January 6, 
1941 to the present time, has been an active duty officer of 
the Army of the United States, first as Lieutenant Colonel 
and at present, a Colonel; defendant Spencer A. Townsend 
is and has been an officer on active duty in the Army of the 
United States with rank of Colonel from and prior to April 
1st, 1941 to the present time, whose last knovrn address was 
Santa Barbara, California; defendant Walter R. Goodrich 
is an officer of the Army of the United States and is now 
and has been on active duty as a Lieutenant Colonel and 
later Colonel, since prior to January 6,1941 and whose last 
address known to plaintiff was Camp Davis, North Caro¬ 
lina; defendant Frederick D. Griffith, Jr. is and has been 
an officer of the Army of the United States on active duty 
since and prior to January 5,1941 at Fort Bliss, Texas; de¬ 
fendants John Doe and Richard Roe are persons not as yet 
identified. 

Plaintiff brings this suit against the defendants individ¬ 
ually and as members of conspiracies against plaintiff to 
first have plaintiff deprived of his liberty and declared 
insane and later when this attempt to have plaintiff 
40 declared insane failed, to deprive plaintiff of his lib¬ 
erty and other rights assured plaintiff by and under 
the provisions of the Constitution of the United States. 
The matter in controversy exceeds, exclusive of interest 
and costs, the sum of One Hundred Fifty Thousand Dollars 
($150,000.). 
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2. These conspiracies are as follows: 

(1) . The defendants did wrongfully and maliciously con¬ 
spire, prior to, on and subsequent to April 2, 1941, unlaw¬ 
fully and on false statements of fact, to have plaintiff in¬ 
carcerated in William Beaumont General Hospital, at El 
Paso, Texas and on April 2,1941 did unlawfully incarcerate 
plaintiff in said hospital and then did maliciously issue and 
cause to be issued malicious and unlawful military orders, 
preventing all persons in the military jurisdiction and who 
had knowledge of the facts, from talking or otherwise com¬ 
municating with plaintiff, thereby denying plaintiff his right 
of free speech and preventing plaintiff from taking time¬ 
ly legal actions, which illegal, malicious orders have not up 
to this time been vacated, revoked or rescinded, thus depriv¬ 
ing plaintiff of his constitutional rights. 

(2) . The defendants did wrongfully, maliciously con¬ 
spire subsequent to April 4,1941, when they were informed 
by the authorities at William Beaumont General Hospital, 
El Paso, Texas, that there was nothing wrong mentally with 
plaintiff, to and did maliciously submit reports which were 
false and known by defendants to be false, in order to, and 
which did, prolong the false imprisonment of plaintiff and 
did order subordinates to find something wrong with plain¬ 
tiff and to “get him (plaintiff) on something,” or words to 

that effect, and there did issue and cause to be issued 
41 malicious and unlawful military orders preventing 

persons under military jurisdiction, and who had 
knowledge of the facts, from talking or otherwise com¬ 
municating with plaintiff, thereby denying plaintiff his 
rights of free speech and preventing plaintiff’s taking time¬ 
ly legal action, which malicious, unlawful orders have not 
up to the present, been vacated, revoked or rescinded, thus 
depriving plaintiff of his constitutional rights. 
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(3) . The defendants did wrongfully and maliciously 
conspire on or about April 4, 1941, when plaintiff was held 
in William Beaumont General Hospital, El Paso, Texas, to 
threaten plaintiff and cause plaintiff to be threatened with 
a Class “B” Board in order that defendants might have 
opportunity to attempt to have plaintiff held to be ineffi¬ 
cient as an Army Officer unless plaintiff would cease at¬ 
tempting to have himself declared of sound mind by the 
medical authorities of William Beaumont General Hospi¬ 
tal, El Paso, Texas, and at the same time caused malicious 
and illegal military orders to be issued denying plaintiff the 
right to converse with plaintiff’s officers who could have 
assisted plaintiff to defend himself against the charge of 
unsound mindedness, thereby preventing plaintiff from de¬ 
fending himself and denying plaintiff of his right to free 
speech, which illegal, malicious orders have not up to the 
present been vacated, revoked or rescinded, thus depriving 
plaintiff of his constitutional rights. 

(4) . The defendants did wrongfully and maliciously con¬ 
spire, shortly after April 2,1941 to defame plaintiff’s good 
name and in furtherance of such conspiracy, did cause to 
have the plaintiff’s officers to be brought together in a 

meeting at Fort Bliss, El Paso, Texas, at which meet- 
42 ing defendant Mann was in charge, and defendant 

McCallum spoke falsely and maliciously stated that 
plaintiff had committed a terrible crime and at the same 
time defendants had caused malicious and illegal military 
orders to be issued to plaintiff’s officers, including those 
who had knowledge of facts which would have assisted plain¬ 
tiff in defending himself, from talking or otherwise com¬ 
municating with plaintiff, thereby denying plaintiff his con¬ 
stitutional rights of free speech and obtaining necessary 
facts to enable him to take timely legal action, which illegal, 
malicious orders have not up to the present time been va¬ 
cated, revoked or rescinded. 
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(5) . The defendants did wrongfully and maliciously con¬ 
spire on or about April 5, 1941, to have plaintiff put off of 
active duty in the Army of the United States on the ground 
that plaintiff had hypertension (high blood pressure) where¬ 
as plaintiff did not have such hypertension. 

(6) . The defendants did wrongfully and maliciously con¬ 
spire on or about May 5 to libel the plaintiff by causing to 
be published in the Washington Post, Washington, D. C., in 
the issue of that paper, a false and malicious report that 
plaintiff had, at a dance, performed a “solo dance” and 
at the same time defendants had caused malicious and il¬ 
legal military orders to be issued to plaintiff’s officers in¬ 
cluding those who had knowledge of facts which would have 
assisted plaintiff in defending himself, from talking or 
otherwise communicating with plaintiff, thereby denying 
plaintiff his constitutional rights of free speech and obtain¬ 
ing necessary facts to enable him to take timely legal action, 
which illegal, malicious orders have not up to the present 
time been vacated, revoked or rescinded. 

(7) . The defendants did wrongfully and maliciously con¬ 
spire on or about August 30, 1941, to have issued and did 

cause to be issued a malicious and illegal written or- 
43 der forbidding plaintiff to speak to certain civilian 

persons in the city of El Paso, Texas, which order 
stated in part, “If at any time in the future you feel that 
this prohibition is denying you rights ordinarily accorded 
a citizen under the Constitution of the United States, you 
may address a communication to this office setting forth in 
detail why the prohibition given above is detrimental to you 
personally.”, which prohibition was a direct and malicious 
interference with plaintiff’s right of free speech, in viola¬ 
tion of his rights under the Constitution of the United 
States. 
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(8) . Tlie defendants did wrongfully and maliciously con¬ 
spire with malicious threats against plaintiff to give him a 
secret trial, at once, unless plaintiff should resign within 
twelve hours of the time the threat was made at about eight 
o’clock in the evening of September 1,1941, and at the same 
time defendants had caused malicious and illegal military 
orders to be issued to plaintiff’s officers including those who 
had knowledge of facts which would have assisted plaintiff 
in defending himself, from talking or otherwise communi¬ 
cating with plaintiff, thereby denying plaintiff his constitu¬ 
tional rights of free speech and obtaining necessary facts 
to enable him to take timely legal action, which illegal ma¬ 
licious orders have not up to the present time been vacated, 
revoked or rescinded. 

(9) . The defendants did wrongfully and maliciously 
conspire against the plaintiff to interfere with, and did ma¬ 
liciously and unlawfully interfere with the personal mail of 
the plaintiff, opening first-class mail matter and not deliver¬ 
ing some at all to plaintiff, all of which had proper United 
States postage attached, was clearly and properly address¬ 
ed to plaintiff and was in the regular course on the way to 
the plaintiff; this in violation of the U. S. Criminal 

Code. 

44 WHEREFORE, the premises considered, the plain¬ 
tiff prays: 

1. That a preliminary injunction be issued by this Court, 
against defendants from conspiring in any manner against 
the plaintiff, during pendency of this suit. 

2. That this Court award plaintiff damages in the 
amount of One Hundred Fifty Thousand ($150,000) Dol¬ 
lars against the defendants. 

3. That this Court award plaintiff his costs. 



4. That this Court give any further relief necessary to 
protect the rights of the plaintiff. 

WALTER W. BURNS, 
Plaintiff, Pro Se. 


District of Columbia, ss.: 

I, WALTER W. BURNS, being first duly sworn accord¬ 
ing to law, upon oath depose and say that I have read the 
foregoing Complaint; that I understand the statements made 
therein and that these statements are made on information 
which I regard as reliable and that I believe them to be true 
except that the statements made in Paragraph 2. (1) (2) 
(3) as to being incarcerated in William Beaumont General 
Hospital; the statement in Paragraph 2. (7) as to the is¬ 
suance of the written order and the statement as to the 
threat against plaintiff of Paragraph 2. (8) are made on 
personal knowledge of plaintiff, and all statements made 
in the Complaint are believed to be true. 

WALTER W. BURNS. 

Subscribed and sworn to before me this 1st day of May, 
1945. 

RUTH C. BOYD, 
Notary Public, D. C . 


45 Motion to Strike or in the Alternative to Dismiss 

Comes now the defendants, Stewart M. Grayson and Ar¬ 
lington A. McCallum, and respectfully move this Court as 
follows: 

1. To strike the amended complaint, or 

2. To dismiss the action for the following reasons: 

a. The complaint on its face shows that it is barred 
bv the Statute of Limitations. 
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b. The complaint fails to state a cause of action on 
which relief might be granted. 

EDWARD M. CURRAN, 

United States Attorney. 

DANIEL B. MAHER, 

Assistant United States Attorney. 


46 Motion to Strike or in the Alternative to Dismiss 

Come now the defendants, Brigadier General Oliver L. 
Spiller and Colonel Le Roy S. Mann, and respectfully move 
this Court as follows: 

(1) To strike the amended complaint, or 

(2) To dismiss the action for the following reasons: 

(a) The amended complaint on its face shows that 
it is barred by the Statute of Limitations. 

(b) The amended complaint fails to state a cause of 
action on which relief might be granted. 

EDWARD M. CURRAN, 

United States Attorney. 

DANIEL B. MAHER, 

Assistant United States Attorney. 


NOTICE. 

To: Walter W. Burns, Esq., 

416 5th Street, N. W., 

Washington, D. C. 

Please take notice that a memorandum of points and au¬ 
thorities supporting the foregoing motion is attached here¬ 
to. The rules of Court require that if you oppose this mo¬ 
tion, you shall, within the required time, file an opposing 
memorandum of points and authorities. 

DANIEL B. MAHER, 

Assistant United States Attorney. 
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47 Informal Memorandum 

Plaintiff in preparing liis amended complaint has made 
an effort to comply with Rule 8 (a) and Rule 8(e) Federal 
Rules of Civil Procedure. A comparison of the amended 
complaint with the original complaint reveals no change in 
substance. 

The amended complaint alleges a conspiracy but no overt 
or tortuous acts are alleged, unless it be certain alleged 
slanderous statements which are both privileged and barred 
by the statute of limitations. 

Each motion to dismiss is sustained. 

Counsel for the several defendants will present appro¬ 
priate orders. 

F. DICKINSON LETTS, 

J ustice. 


48 Order 

Upon consideration of the motion to strike or in the alter¬ 
native to dismiss filed by defendants, Grayson, McCallum, 
Spiller and Mann and the Court being fully advised in the 
premises it is by this Court this 3 day of April, 1946, 

ADJUDGED, ORDERED and DECREED, as follows: 

1. That the motion to strike be, and the same hereby is, 
denied. 

2. That the motion to dismiss be, and the same hereby 
is, granted and the complaint is hereby dismissed. 

(signed) F. DICKINSON LETTS, 
Justice . 
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Presented by: 

(Signed) Daniel B. Maher, 

Assistant United States Attorney . 
No objection as to form: 

(Signed) Walter W. Burns, 

Attorney for Plaintiff. 


35 Memorandum 

Walter W. Burns, Esquire, yro se, Plaintiff. 

Edward M. Curran, Esquire, United States Attorney, and 
Daniel B. Maher, Esquire, Assistant United States Attor¬ 
ney, Attorneys for Defendants. 

On May 6, 1944, plaintiff filed this action against nine 
defendants. Two have been served, namely Stewart M. 
Grayson and Arlington A. McCallum. These two have 
moved to dismiss on the ground that “The complaint al¬ 
leges a conspiracy, but fails to state any tortious acts on the 
part of the defendants in violation of the plaintiff’s rights 
or in connection with the alleged conspiracy.” 

The complaint consists of 32 legal-size typewritten pages. 
It is in contravention of Kule 8 (a) F. R. C. P., which pro¬ 
vides that “A pleading which sets forth a claim for relief 
* * * shall contain * * * a short and plain statement of the 
claim, showing that the pleader is entitled to relief.” It 
also is in contravention of Rule 8 (e) F. R. C. P., which pro¬ 
vides that “Each averment of a pleading shall be simple, 
concise, and direct . 9 9 A large part of the complaint is made 
up of evidentiary matter. 

Plaintiff alleges that he brings this suit against the de¬ 
fendants “as members of conspiracies, against plaintiff, to 
first have plaintiff declared insane and later when this at¬ 
tempt failed, to deprive plaintiff of rights assured plaintiff 
by and under the provisions of the Constitution of the Unit¬ 
ed States.” His alleged grievances relate mainly to cer- 
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tain experiences as a Colonel in the army of the Unit- 
36 ed States during the year 1941. The gist of the 
civil action of conspiracy is the overt or tortious act 
complained of. 1 Looking through the complaint, I find no 
tortious acts alleged, with the exception of certain alleged 
slanderous statements, which are both privileged 2 and bar¬ 
red by the statute of limitations. 3 

The motion to dismiss is therefore granted. 

DAVID A. PINE, 
Justice. 

March 31, 1945. 


37 Order 

\ 

Upon consideration of the motion to dismiss filed by the 
defendants, Stewart M. Grayson and Arlington A. McCal- 
lum, and the Court being fully advised in the premises, it is 
by this Court this 11th day of April, 1945, 

ADJUDGED, ORDERED and DECREED as follows : 

That the motion to dismiss filed by the defendants, Stew¬ 
art M. Grayson and Arlington A. McCallum be, and the 
same hereby is granted, and the complaint as to them be 
and the same hereby is dismissed with leave to plaintiff to 


1 Nalle v. Oyster. 230 U. S. 165, 183 (1913). Ewald v. Lane, 104 F. 2d 222, 
223, 70 App. D. C. 89 (1930), cert. den. 308 U. S. 568. Hansen v. Nicoll, 40 
App. D. C. 228, 236 (1913). State of Missouri v. Fidelity & Casualty Co., 
107 F. 2d 343, 348 (C. C. A. 8, 1939). Lewis Invisible Stitch Machine Co. 
v. Columbia Machine Corp., 80 F. 2d 862, 864 (C. C. A. 2, 1936). Sidney 
Morris Co. v. National Association of Manufacturers. 40 F. 2d 620, 624 (C. 

C. A. 7, 1930). 

J Spalding v. Vilas, 161 U. S. 483 ; 40 L. ed. 780. DeArnaud v. Ainsworth, 
24 App. D. C. 167. 

* Sec. 12-201, D. C. Code 1940. Pearson v. O’Connor, D. C., D. C., 2 F. R. 

D. 521. Hartford Empire Co. v. Glenshaw Glass Co., 47 Fed. Supp. 711. 
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file an amended complaint within twenty days from the date 
hereof. 

(signed) DAVID A. PINE. 
Justice . 

No objection as to form: 

(signed) Walter W. Burns. 

Presented by: 

(signed) Daniel B. Maher, 

Assistant United States Attorney. 



• > •- 




I 


BRIEF AND APPENDIX FOR APPELLEES 


Uniteti States Court of Appeals 

DISTRICT OF COLUMBIA 


No. 9360 I 

! 

Walter W. Burns, appellant 

v. 

Oliver L. Spillek. et al,'. appellees 

r 

_ 

APPEAL FROM THE DISTRICT COURT \)F THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

United States Attorney. 
DANIEL B. MAHER, 

Assistant United States Attorney. 

SIDNEY S. SACHS, 

Assistant United States Attorney. 








INDEX 


Page 

Counter-Statement of the case..... 1 

Statutes....... 2 

Summary of argument_-•_ 4 

Argument: 

I. Appellees are immune from suit for the torts allegedly com¬ 
mitted by them_ 4 

II. The statute of limitations appears to bar this action as to two 

appellees_ 9 

Conclusion___ 10 

TABLE OF CASES 

Alzua v. Johnson, 231 U. S. 106 (1913)____ 6 

Amy v. Watertown, 130 U. S. 320, 325 (1889)_ 9 

Bradley v. Fisher, 80 U. S. (13 Wall.) 335 (1871). 6 

Cooper v. O'Connor, 69 App. D. C. 100, 99 F. (2d) 135 (1938), cert. 

denied, 305 U. S. 643 (1938;.5, 6, 7 

DeAmaud v. Ainsworth, 24 App. D. C. 167,177 (1904)__ 8 

Farr v. Valentine, 38 App. D. C. 413 (1912).. 6 

Fletcher v. Wheat, 69 App. D. C. 259, 100 F. (2d) 432 (1938), cert. 

denied, 307 U. S. 621 (1939). 6 

Glass v. Ickes, 73 App. D. C. 3,117 F. (2d) 273 (1940) cert, denied, 311 

U. S. 718 (1941)... 6 

Hansen v. Nicoll, 40 App. D. C. 228, Ann. Cases 1914 C (1913)_ 5 

Jones v. Kennedy et al., 73 App. D. C. 292, 121 F. (2d) 40 (1941), 

cert, denied, 314 U. S. 665 (1941)___ 6 

Lang v. Wood, et al., 67 App. D. C. 287, 92 F. (2d) 211 (1937) cert. 

denied, 302 U. S. 686 (1937).. 6 

Laughlin v. Garnett, et al., 78 App. D. C. 194, 138 F. (2d) 931 (1943), 

cert, denied, 322 U. S. 738 (1944). 6, 7 

Lewis Invisible Stitch Machine Co. v. Columbia Blind Stitch Machine 

Mfg. Co., 80 F. (2d) 862 (CCA 2, 1936). 5 

Nolle v. Oyster, 230 U. S. 165 (1913). 5 

PoUord v. Lyon, 91 U. S. 225 (1875). 4 

Smith V. O'Brien, 66 App. D. C. 387, 88 F. (2d) 769 (1937). 6 

Spalding v. Vilas, 161 U. S. 483 (1896)_ 6,9 

Standard Nut Margarine Co. of Florida v. Mellon, 63 App. D. C. 339, 

72 F. (2d) 557 (1934). 6 

State of Missouri v. Fidelity and Casualty Co., 107 F. (2d) 343 (CCA 

8, 1939). 5 

United States, to use of Parravicino v. Brunswick, et al., 63 App. D. C. 

65, 69 F. (2d) 383 (1934). 6 

Van Horn v. Van Horn, 28 A. 669, 56 N. J. L. 318 (1894)__ 9 

Yaselli v. Goff, 12 F. (2d) 396 (CCA 2, 1926) 275 U. S. 503 (1927)... 6 

Zurhorst v. Kroll, 31 Ohio Cir. Ct. 696 (1907)_ 9 


723460—46-1 ( j, 































II 


STATUTES 

Page 


§ 12-201, D. C. Code 1940. 2,9 

50 U. S. C. A. 525. 3,9 


MISCELLANEOUS CITATIONS 

33 Am. Jur., Libel and Slander § 232 et seq- 

A Manual for Courts Martial, U. S. Army (1928)_ 

The Articles o^War, Art. 104- 

Winthrop’s Military Law and Precedents (2d ed., 1920). 


oo 
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DISTRICT OF COLUMBIA 

No. 9360 


Walter W. Burns, appellant 

v. 

Oliver L. Spiller, et al., appellees 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 

This is an appeal from an order dismissing appellant’s 
amended complaint against appellees Grayson, McCallum, 
Mann, and Spiller (Jt. App. 9). 

On May 6,1944, appellant filed a “Complaint for Conspiracy 
and Deprivation of Constitutional Rights” against nine de¬ 
fendants, including appellees (R. 1). On motion by appellees 
Grayson and McCallum (R. 34), this complaint was dismissed 
as to them, with leave granted to file an amended complaint 
(R. 37). Along with the order dismissing the complaint a mem¬ 
orandum was filed (Pine, J.), pointing out that the complaint 
did not comply with Rules 8 (a) and (e), Federal Rules of Civil 
Procedure, which require that pleadings be simple and concise, 
and that although the complaint alleged a conspiracy, there 
were “no tortious acts alleged, with the exception of some 
alleged slanderous statements which are both privileged and 
barred by the statute of limitations” (Jt. App. 10). 

(l) 
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Thereafter, on May 1, 1945, an “Amended Complaint for 
Conspiracy and Deprivation of Constitutional Rights” was 
filed against the same defendants (Jt. App. 1). In this 
Amended Complaint it was alleged that appellant was a Colonel 
on active duty in the Army of the United States from January 
6, 1941, to October 10, 1941; that appellees during that period 
were also Army officers on active duty, appellee Grayson being 
a Lieutenant Colonel, Medical Corps, Army of the United 
States; McCallum, a chaplain with rank of Lieutenant Colonel; 
Spiller, a Brigadier General; and Mann, a Lieutenant Colonel. 
It appears from the complaint that Grayson and McCallum had 
returned to civilian life since the period in question, Grayson 
in June 1942, and McCallum about October 20, 1941. The 
complaint set forth that the suit was brought “against the de¬ 
fendants individually and as members of conspiracies against 
plaintiff to first have plaintiff deprived of his liberty and de¬ 
clared insane and later when this attempt * * * failed, to 
deprive [him] of his liberty and other rights” under the Con¬ 
stitution. The complaint alleged that appellees performed 
certain named acts in furtherance of the conspiracy. 

Motions to strike or in the alternative to dismiss were filed 
on behalf of appellees Grayson, McCallum, Spiller, and Mann, 
the motion to dismiss being on the grounds that (a) the statute 
of limitations had run and (b) failure to state a cause of action 
on which relief might be granted 1 (Jt. App. 7, 8). By order 
dated April 3, 1946, the motions to strike were denied and the 
motions to dismiss were granted. The order was accompanied 
by a memorandum (Letts, J.) pointing out that the amended 
complaint was unchanged in substance from the original com¬ 
plaint and adopting the reasoning of the court in dismissing 
the original complaint (Jt. App. 9). This appeal followed. 

statutes 

§12-201, D. C. Code 1940. Periods—* * * Certain 
torts—Actions not specified—Persons under disabilities: 

1 No service was made upon five of the appellees, nor was any appearance 
filed in their behalf. Therefore, although their names are listed as appellees 
on the brief for appellant, they are not properly parties to this appeal. 
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No action shall be brought * * * for libel, slan¬ 
der, assault, battery, mayhem, wounding, malicious 
prosecution, false arrest, or false imprisonment after 
one year from the time when the right to maintain any 
such action shall have accrued; and no action the limi¬ 
tation of which is not otherwise specifically prescribed 
in this section shall be brought after three years from 
the time when the right to maintain such action shall 
have accrued: Provided, That if any person entitled to 
maintain any of the actions aforesaid shall be at the 
time of the accruing of such right of action under 1 
twenty-one years of age, non compos mentis, or impris¬ 
oned, such person or his proper representative shall be 
at liberty to bring such action within the respective 
times in this section limited after the removal of such 
disability, * * *. (Mar 3, 1901, 31 Stat. 1389, ch. 
854, § 1265; June 30,1902, 32 Stat. 542, ch. 1329.) 

Soldiers and Sailors Civil Relief Act of 1940, as amended. 
50 U. S. C. A. § 525. Statutes of limitations as affected by 
period of service. 

The period of military service shall not be included 
in computing any period now or hereafter to be limited 
by any law, regulations, or order for the bringing of any 
action or proceeding in any court, board, bureau, com¬ 
mission, department, or other agency of government 
by or against any person in military service or by or 
against his heirs, executors, administrators, or assigns, 
whether such cause of action or the right or privilege 
to institute such action or proceedings shall have ac¬ 
crued prior to or during the period of such service, nor 
shall any part of such period which occurs after the 
date of enactment of the Soldiers’ and Sailors’ Civil 
Relief Act Amendments of 1942 (Oct. 6, 1942) be in¬ 
cluded in computing any period now or hereafter pro¬ 
vided by any law for the redemption of real property 
sold or forfeited to enforce any obligation, tax or assess¬ 
ment. (As amended Oct. 6, 1942, ch. 581, § 5, 56 Stat. 
770.) 
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SUMMARY OF ARGUMENT 

I 

Appellees, army officers, were vested with broad authority 
over the discipline and well-being of men in their commands, 
including appellant. The acts allegedly committed by ap¬ 
pellees were “connected with the general matters committed 
by law to [their] control or supervision” and accordingly ap¬ 
pellees are clothed with absolute immunity in this civil dam¬ 
age suit arising out of such acts. 

II 

The statute of limitations bars this action as to appellees 
Grayson and McCallum. 


ARGUMENT 

I 

Appellees are immune from suit for the torts allegedly 

committed by them 

Appellant’s complaint apparently is predicated upon the 
theory that appellees conspired to deprive him unlawfully of 
his liberty and other rights under the Constitution and to have 
him declared insane. He argues (Br. 7) that the acts alleged 
in his complaint were “more than slander”, 2 as the lower court 
ruled; that “most of them are an integral part of the act of pro¬ 
longed imprisonment in an attempt to break the appellant’s 
spirit and force him to resign.” Other acts, he argues, were 

3 This statement apparently refers to the allegations that appellant had 
been accused of having “committed a horrible crime” (Par. 4) and that ap¬ 
pellees had caused the publication of a newspaper report that appellant “had, 
at a dance, performed a ‘solo dance’.*’ (Par. 6). These presumably were the 
alleged slanderous statements found by the lower court to have been “both 
privileged and barred by the statute of limitations.” The alleged statements 
seem plainly related to appellant’s confinement and examination and there¬ 
fore privileged in accordance with the discussion which follows. Application 
of the statute of limitations is discussed infra, p. 9. It may well be in addi¬ 
tion that the allegations were insufficient, the first being merely a conclusion 
by the speaker as to the nature of the crime, and the second, respecting the 
solo dance, having no defamatory connotation. See Pollard v. Lyon, 91 U. S. 
225 (1875); 33 Am. Jur., Libel and Slander §232 et seq. 
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interferences with his freedom of speech and first class mail. 
Appellant concedes appellees had the right and the “duty” to 
send him to the hospital if they actually believed there was 
something wrong with him, but contends apparently that in 
confining him to a hospital and resorting to the methods they 
employed to secure his confinement and resignation, they acted 
maliciously and in bad faith and thereby exceeded the scope 
of their authority. 

As ruled by the trial judge, “the gist of the civil action of con¬ 
spiracy is the overt or tortious act complained of” 3 (Jt. App. 
10). Examining the complaint therefore, it appears that tnere 
are set forth three general classes of allegedly tortious acts: (1) 
false imprisonment, to wit, appellant’s prolonged and unwar¬ 
ranted incarceration in a hospital; (2) libel and slander through 

(a) the statement that he “had committed a terrible crime” and 

(b) the publication of a newspaper article reporting that he had 
performed a “solo dance”; (3) miscellaneous alleged torts, in¬ 
cluding a threat to have appellant declared inefficient as an 
Army Officer and a threat to subject him to a secret trial, an 
attempt to have him removed from active duty on the basis of 
a nonexistent ailment, interference with his personal mail, and 
interference with his freedom of speech. 

Aside from the question of the sufficiency of the allegations of 
the various alleged torts, it is submitted that the complaint by 
its terms falls squarely within the rule clothing public officials 
with absolute immunity against civil damage suits for acts 
having more or less connection with general matters committed 
to their supervision. In the enunciation of this principle it has 
been recognized that individual citizens should be protected 
against oppressive official action, but the courts apparently have 
found more pressing the need that public officers be protected 
‘^against vindictive and retaliatory damage suits, in order to 
insure their fearless and effective administration of the law.” 
Cooper v. O’Connor, et al, 69 App. D. C. 100, 102, 99 F. (2d) 

*NaUe v. Oyster, 230 U. S. 165 (1913); State of Missouri v. Fidelity and 
Casualty Co., 107 F. (2d) 343 (C. C. A. 8. 1939); Lewis Invisible Stitch 
Machine Co. v. Columbia Blind Stitch Machine Mfg. Co., 80 F. (2d) 862 
(C. C. A. 2, 1936); Hansen v. Nicoll, 40 App. D. C. 228, Ann. Cases 1914 C 
(1913). 
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135 (193S) cert, denied 305 U. S. 043 (1938). What appears 
to be the only qualification of the rule is that an official will not 
enjoy such immunity if his acts are “manifestly or palpably 
beyond his authority.” Spalding v. Vilas, 161 U. S. 483, 498 
(1896). Thus, it is settled that the immunity applies in spite 
of “mistake of fact occurring in the exercise of [an officiars] 
judgment or discretion or * * # an erroneous construc¬ 
tion and application of the law.” Cooper v. O'Connor, supra. 
Moreover, “it is not necessary—in order that acts may be done 
within the scope of official authority—that they should be pre¬ 
scribed by statute * * *. It is sufficient if they are done 
by an officer ‘in relation to matters committed by law to his 
control or supervision/ * * * or that they have *■more 
or less connection with the general matters committed by law 
to his control or supervision/ [Italics supplied.] * * *” 
Cooper v. O'Connor, supra / 

It is submitted too that implicit in the immunity rule which 
is so well settled is the proposition that in applying the rule the 
scope of official duty is to be given a generous interpretation. 
This is apparent from the language which has been employed 
in explaining the rule. Thus, the rule does not apply if acts 
are “manifestly or palpably” beyond the official’s authority, 
while it does apply if his acts have “more or less connection with 
the general matters committed by law to his control or super¬ 
vision.” Moreover, it is logical that the scope of official duties 
should not be narrowly circumscribed. To hold otherwise 
necessarily would cause interference with “fearless and effective 
administration of the law” which the rule is designed to pro- 

4 Bradley v. Finker, 80 U. S. (15 Wall.) 335 (1871) ; Alzua v. Johnson, 231 
U. S. 106 (1913); Farr v. Valentine, 38 App. D. C. 413 (1912) ; Yaselli v. 
Goff, 12 F. (2d) 396 (C. C. A. 2.1926). affirmed 275 U. S. 503 (1927); United 
States, to use of Parravicino v. Brunswick, et al., 63 App. D. C. 65, 69 F. (2d) 
383 (1934); Standard Nut Margarine Co. of Florida v. Mellon, 63 App. D. C. 
339, 72 F. (2d) 557 (1934); Smith v. O'Brien, 66 App. D. C. 387, 88 F. (2d) 
769 (1937) ; Lang v. Wood et al., 67 App. D. C. 287, 92 F. (2d) 211 (1937), 
cert denied 302 U. S. 686 (1937); Fletcher v. Wheat, 69 App. D. C. 259,100 
F. (2d) 432 (1938), cert, denied 307 U. S. 621 (19&9); Glass v. Ickes, 73 App. 
D. C. 3, 117 F. (2d) 273 (1W0); cert, denied 311 U. S. 718 (3941); Jones v. 
Kennedy et al., 73 App. D. C. 292,121 F. (2d) 40 (1941), cert, denied 314 U. S. 
665 (1941); Laughlin v. Garnett et al., 78 App. D. C. 194, 138 F. (2d) 93li 
(1943), cert, denied 322 U. S. 738 (1944). 
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mote. As an indication of the approach which is taken in judg¬ 
ing the line of official authority, it is significant to note that the 
immunity rule has been applied to acts by public officials found 
to be connected with the subject matter of their duties even 
though such acts would ordinarily constitute criminal conduct. 
Laughlin v. Garnett et al, 78 U. S. App. D. C. 194, 138 F. (2d) 
931 (1943) cert, denied 322 U. S. 738 (1944) (subornation of 
perjury); Cooper v. O’Connor, supra (perjury). The sug¬ 
gestion that the scope of an official’s duties should be liberally 
judged is fortified too by the presumption that a jiublic officer 
has acted within the scope of his duties, Cooper v. O’Connor, 
supra at 104, and by the power of the courts to take judicial 
notice of an officer’s official capacity and his authority and the 
scope of his duties. Ibid, at 102. 

With regard to the authority and duties of appellees specifi¬ 
cally, it is to be noted that they are stated in the complaint to 
have been army officers at the time of the alleged torts—Spiller, 
a Brigadier General, Grayson, a Lieutenant Colonel in the 
Medical Corps, McCallum, a Chaplain with the rank of Lieu¬ 
tenant Colonel, and Mann, a Lieutenant Colonel. It would 
seem to be common knowledge that such officers, entrusted with 
the care and discipline of large numbers of men, are, and must 
be, authorized to take action deemed by them appropriate to 
assure the health and well-being of their commands. As officers 
in a military organization, it is submitted that they may be pre¬ 
sumed to have authority even broader than officers in organiza¬ 
tions where military action is not the order of business and strict 
discipline is not required. In fact, appellant, by his brief, has 
conceded the power “and duty” of appellee Spiller or other 
officers to have him confined to the hospital if it was actually 
believed that there was something wrong with him (Br. 8, 10> 
Finally, reference may be made to Army Regulations and The 
Articles of War for an indication of the broad authority over 
men in their commands with which appellees were vested.* 

Accordingly, it is submitted that the alleged torts were within 
the scope of appellees' authority. The confinement of appel- 

° See Appellees’ Appendix for relevant excerpts. 

See also, in general, A Manual for Courts Martial, U. S. Army (1928) and 
Winthrop’s Military Law and Precedents (2d Ed., 1920). 
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CONCLUSION 

For the foregoing reasons, it is respectfully submitted that 
the judgment of the court below was correct and should be 
affirmed. 

George Morris Fay, 

United States Attorney. 
Daniel B. Maher, 
Assistant United States Attorney. 

Sidney S. Sachs, 

Assistant United States Attorney. 
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APPELLEES’ APPENDIX 


The Articles of War 


* • • « • 

Art. 104. Disciplinary Powers of Commanding Officers.— 
Under such regulations as the President may prescribe, the 
commanding officer of any detachment, company, or higher 
command may, for minor offenses, impose disciplinary punish¬ 
ments upon persons of his command without the intervention 
of a court-martial, unless the accused demands trial by court- 
martial. 

The disciplinary punishments authorized by this article may 
include admonition, reprimand, withholding of privileges for 
not exceeding one week, extra fatigue for not exceeding one 
week, restriction to certain specified limits for not exceeding 
one week, and hard labor without confinement for not exceed¬ 
ing one week, but shall not include forfeiture of pay or con¬ 
finement under guard; except that in time of war or grave 
public emergency a commanding officer of the grade of briga¬ 
dier general or of higher grade may, under the provisions of 
this article, also impose upon an officer of his command below 
the grade of major a forfeiture of not more than one-half of 
such officer’s monthly pay for one month. A person punished 
under authority of this article, who deems his punishment un¬ 
just or disproportionate to the offense, may through the 
proper channel, appeal to the next superior authority, but may 
in the meantime be required to undergo the punishment ad¬ 
judged. The commanding officer who imposes the punish¬ 
ment, his successor in command, and superior authority shall 
have power to mitigate or remit any unexpected portion of the 
punishment. The imposition and enforcement of disciplinary 
punishment under authority of this article for any act or omis¬ 
sion shall not be a bar to trial by court-martial for a crime or 
offense growing out of the same act or omission; but the fact 

(13) 



14 


that a disciplinary punishment has been enforced may be 
shown by the accused upon trial, and when so shown shall be 
considered in determining the measure of punishment to be 
adjudged in the event of a finding of guilty. A Manual for 
Courts Martial, U. S. Army (1928) p. 226. 

COURTS-MARTIAL PROCEDURE 

* # # * * 

Excluding spectators.—Subject to the directions of the ap¬ 
pointing authority, a court-martial is authorized either to ex¬ 
clude spectators altogether or to limit their number. In the 
absence of a good reason, however (e. g., where testimony as 
to obscene matters is expected), courts-martial will sit with 
doors open to the public. Ibid., p. 38. 

Medical Department 

GENERAL PROVISIONS 

2. Mission and functions—a. Mission.—The mission of the 
Medical Department is the conservation of manpower—the 
preservation of the strength of the military forces. This is 
accomplished by the selection and enrollment for military 
service, through properly conducted physical examinations, of 
only those men physically fit for the performance of the duties 
to devolve upon them, by keeping such personnel in good physi¬ 
cal condition through the application of modem principles of 
preventive medicine, and in furnishing those who do become 
disabled with such aid in the form of evacuation and hospitali¬ 
zation facilities as will speedily restore them to health and fight¬ 
ing efficiency. 

b. General functions.—In accordance with the principles 
enunciated in above, the Medical Department is charged with 
the following routine duties and responsibilities and with such 
others as may be prescribed from time to time by the Secretary 
of War: 

# * * * • 

(2) The preservation of health and the prevention of disease 
among personnel subject to military control * * *. Army 
Regulations No. Ifi-5, January 15,1926. 
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Medical Department 

THE MEDICAL CORPS—GENERAL PROVISIONS 

* * * * * 

2. Duties of medical officer.— a. General. —The duties of a 
medical officer as such are threefold in character, viz: 

(1) Professional —Duties incident to the practice of medi¬ 
cine, including physical examinations for the preservation of 
and promotion of health. 

* * # * * 

Army Regulations No. 40-41> November 17,1946. 

Medical Department 

ADMINISTRATION OF HOSPITALS—GENERAL PROVISIONS 

***** 

2. General duties of commanding officer.—a. General. —The 
commanding officer of a hospital is responsible for the care and 
welfare of all patients admitted; for the proper discipline and 
administration of the hospital * * *. While the com¬ 
manding officer is not charged with the execution of duties 
properly delegated by him to an assistant, he is responsible for 
exercising such supervision over duties thus delegated as to 
insure their prompt and efficient performance by the designated 
subordinate. 

b. Patients. 

(1) The commanding officer or one of his commissioned as¬ 
sistants will determine which patients are to be admitted to or 
discharged from the hospital. He will provide for their as¬ 
signment to wards or subdivisions according to the nature of 
their complaints, and will be responsible for supervising their 
care and treatment, including the employment of recognized 
professional procedures. He will determine that all patients 
discharged to duty are adequately reconditioned. 

***** 

(7) Disposition of patients.—a. General. —Unless directed 
by higher authority, the commanding officer of a hospital will 
not order a patient discharged or transferred from the hospital 
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until, in such commanding officer’s opinion, the discharge or 
transfer in question would not endanger the life of the patient 
concerned. * * * Army Regulations No. 40-590, August 
29,1944. 

Chaplains 

GENERAL PROVISIONS 

***** 

5. Duties.—a. General. —The duties of chaplains as pre¬ 
scribed by existing laws are closely analogous to those per¬ 
formed by clergymen in civilian life, modified only by the 
peculiar conditions attaching to military life and especially by 
the necessity that each chaplain will, so far as practicable, serve 
the moral and religious needs of the entire personnel of the 
command to which he is assigned, either through his own per¬ 
sonal services or through the cooperative efforts of others. 
Within the limits of law, regulations, and orders, he should en¬ 
list so far as may be necessary the active aid and cooperation 
of such military and civilian assistants, both lay and clerical, 
as the needs of the command may require or the commanding 
office may direct. Army Regulations No. 60-5, December 16, 
1944 . 

Personnel 

CARE AND DISPOSITION OF INSANE 
***** 

1. General. * * * 

b. Examination by board of officers. —No person in the mili¬ 
tary service will be transferred to a nonmilitaiy hospital for 
the treatment of the insane, or discharged from the service be¬ 
cause of insanity, except after a critical examination by a board 
consisting of at least two medical officers, one of whom will, if 
practicable, be a specialist in nervous and mental dis¬ 
eases: * * * Examination by the board will be made 
preferably in a hospital, and report will not be submitted until 
after the person being examined has been observed for a reason¬ 
able period of time. The report will contain the diagnosis, a 
detailed account of the medical history of the case, the board’s 
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opinion as to whether the insanity existed prior to entry into 
the service, whether incurred in the line of duty, whether due 
to his own misconduct or to causes not incident to the service, 
a statement as to whether the patient, if discharged from the 
service, can be released from military control without danger 
to himself or others, and the board’s recommendation for or 
against the patient’s transfer for treatment to a designated in¬ 
stitution. * * * Army Regulations No. 600-500, May 25, 
19U- 

Commissioned Officer 

RETIREMENT, 

* * * * * 

Compulsory Retirement 

* * • * * 

11. Under section 24b, act June 3, 1916, as amended.— 
a * * * Whenever an officer is placed in Class B, a board 
of not less than three officers shall be convened to determine 
whether such classification is due to his neglect, misconduct or 
avoidable habits. If the finding is affirmative, he shall be dis¬ 
charged from the Army; * * * Army Regulations No. 
605-245, June 17,1941 . 
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